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Notes
ASSAULT AND BATTERY-PROVOCATION

BY INSULTING WORDS-

The plaintiff sought to recover damages for what he alleged
to have been an illegal, unwarranted, and unprovoked attack.
The facts were found to be that the plaintiff had been drinking considerably. After having been thrown out of the saloon,
he re-entered and again accosted defendant with whom he
had previously had words. The defendant then struck the plaintiff
with a beer bottle. Held, that though the plaintiff had not made
an overt act against the defendant, he used language which was
sufficient to irritate and provoke him. Thus the plaintiff was the
aggressor and could not recover, though the defendant may not
have been justified in law in his conduct. Manuel v. Ardoin, 16 So.
(2d) 72 (La. App. 1943).
In Louisiana, where one party is at fault and the other is
blameless, the party at fault is bound to make reparation for the
damages caused.' The difficulty arises in attempting to discern
the fault. When the plaintiff is the aggressor, he is denied the
benefit of damages. This principle has been applied in denying
recovery to a plaintiff who shot or attempted to shoot first,2 or
struck or attempted to strike the first blow.3 It made no difference
that the plaintiff's intentions were to perpetrate a practical joke
on the defendant.4 Louisiana has adopted the view that the plaintiff is, by doing nothing more than assuming a menacing attitude
toward the defendant, sufficiently at fault to preclude a recovery. 5
While the use of mere words has not usually been considered as
coming within this rule,' two court of appeal decisions have gone
1. Art. 2315, La. Civil Code of 1870.
2. Vernon v. Bankston, 28 La. Ann. 710 (1876); Bankston v. Folks, 38 La.
Ann. 267 (1886).
3. Johns v. Brinker, 30 La. Ann. 241 (1878); Stothart v. Louisiana-Arkansas

Ry., 127 La. 409, 53 So. 668 (1910); Smith v. New Orleans Public Service, Inc.,
12 La. App. 692, 127 So. 16 (1930).
4. Klinberg v. Grisaffl,* 6 La. App. 14 (1927).
5. Massett v. Keff, 116 La. 1107, 41 So. 330 (1906). Defendant sent three
workmen with plaintiff as foreman to put up a cistern and there were some
words about the workmen "loafing." Plaintiff was insulting and when defendant withheld twenty cents of the plaintiff's pay for the wasted time, the
plaintiff called the defendant a "highway robber" and clenched his fist. Hingle

v. Myers, 135 La. 383, 65 So. 549 (1914); Landry v. Himel, 176 So. 627 (La. App.
1937).
6. Richardson v. Zuntz, 26 La. Ann. 313 (1874); Munday v. Landry, 51 La.
Ann. 303, 25 So. 66 (1899); Bernard v. Kelly, 118 La. 132, 42 So. 723 (1907);
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so far as to hold mere words to constitute such a provocation as
would bar recovery by the plaintiff. In Finklestein v. Naihaus7
decided in 1933, the defendant told the plaintiff to "shut up" when
she attempted to persuade some customers of the defendant to
buy in her store. The plaintiff replied that she did not have to shut
up and added some profanity, whereupon the fight started. The
court declared that if the plaintiff provoked a difficulty by insults,
abuse, threats, or other conduct calculated to arouse the resentment or fears of the defendant, she was not entitled to recover. In
Walsh v. Shriner,8 decided in 1936, plaintiff called the defendant's
wife a "God dam liar" and the defendant struck him with a flashlight. There was some question as to whether the plaintiff had
raised his hands as an indication of striking the defendant, but the
court said that they did not deem it essential that there should
have been a belligerent gesture or blow. "It is sufficient, in our
opinion, that the plaintiff should have been the aggressor and his
aggression may be shown by threats, insults, or abuses as well as
by blows and hostile attitudes."" There is a modern tendency in
Louisiana to follow the principles of the Shriner case. Where a
thirty-eight year old bill collector made a nuisance of himself
while attempting to force the sixty-four year old defendant to pay
an account, the court held he had provoked the fight. 10 In Jumonville v. Frey's Incorporated," the court denied the plaintiff recovery for an alleged assault by the storekeeper defendant who
threatened to slap her face, since she instigated the affray by
calling him a thief, and for authority cited the Shriner case. The
court declared that "one who provoked difficulty by the use of
epithets calculated to arouse resentment is not entitled to recover
in damages because of a retaliatory assault."' 12 The court found

the plaintiff was at fault in Aetna Casualty & Surety Company v.
Cazebon, 8 where he told the defendant to "Get your gang away
and I will get you." Taken with the hard feelings generally existing between union and non-union men there was sufficient
Holmes v. Warren, 12 La. App. 399, 126 So. 259 (1930); Rainey v. Maino, 17 La.
App. 137, 134 So. 757 (1931); Oakes v. H. Well Baking Co., 174 La. 770, 141 So.
456 (1932).
7. 151 So. 686 (La. App. 1933).
8. 168 So. 345 (La. App. 1936).
9. Id. at 346.
10. Sheppard v. Causey, 8 So. (2d) 86 (La. App. 1942), following the Walsh
v. Shrinerdecision. Accord: Betz v. Teche Lines, 7 So. (2d) 656 (La. App. 1942).
11. 173 So. 227 (La. App. 1937).
12. Id. at 229.
13. 11 So. (2d) 118 (La. App. 1942).
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provocation in the words. The instant case of Manuel v. Ardoin,4
the latest expression of the Louisiana Court of Appeal, reiterates
the rule that extends provocation to include insulting words
alone.
The common law jurisdictions generally recognize a rule contra to the Louisiana rule. "Threats and insults may give color to
an act of aggression; but in themselves they do not ordinarily
justify an apprehension of immediate harm, and the defendant is
not privileged to vindicate his outraged feelings at the expense of
the personal safety of another."15 Thus no provocation less than
an assault by the plaintiff will constitute a defense of a civil action6
for assault and battery. In Royal Oak Stave Company v. Groce,
the Texas court stated that abusive language was not legal justification for an assault. In an Idaho case, Cornell v. Harris'7 the
plaintiff was allowed to recover for an assault and battery committed by the chief of police. Her refusal to keep quiet while her
husband was being questioned was not a justification for the assault. However, the court said that such words and actions of the
wife would be considered in mitigation of damages. Other courts
have also taken the view that verbal provocation does not justify
an assault and battery, but that evidence of abusive-words is admissible for the jury to consider in mitigation of damages. 8 Some
courts hold that only punitive damages may be mitigated by
proof of the insulting language; 9 while others admit evidence of
14. 16 So. (2d) 72 (La. App. 1943).
15. Prosser, The Law of Torts (1942) 127.
16. 113 S.W. (2d) 315 (Tex. Civ. App. 1938). Accord: Rorden v. Maddox,
141 Ala. 506, 39 So. 95 (1940) (abusive language); Le Laurin v. Murray, 75 Ark.
232, 87 S.W. 131 (1905); Armstrong v. Little, 4 Del. 255, 54 Atl. 742 (1903); Helster v. Loomis, 47 Mich. 16, 10 N.W. 60 (1881) (here the insulting language was
used to defendant's wife and threats were made against defendant); Crosby
v. Humphreys, 59 Minn. 92, 60 N.W. 843 (1894).
17. 88 P. (2d) 498 (1939).
18. Armstrong v. Little, 4 Del. 255, 54 Atl. 742 (1903); Doerhoefer v. Shewmaker, 29 Ky. 1193, 97 S.W. 7 (1906); Parham v. Langford, 98 S.W. 525 (Tex.
Civ. App. 1906) (The plaintiff provoked the assault upon himself by uttering
defamatory statements concerning a woman servant In the defendant's household. The court allowed mitigation of exemplary damages). Alabama courts
took the same view in construing a section of the Alabama criminal code authorizing one on trial for an assault and battery to show in justification of the
offense that the person assaulted used opprobious language toward him to be
Inapplicable to civil actions [Nashville, C. & St. L. Ry. v. Moore, 148 Ala. 63,
41 So. 984 (1906)]; but on the authority of Keiser v. Smith, 71 Ala. 481, 46
Am. St. Rep. 342 (1882), such proof was admissible under the general issue
in mitigation of punitive damages. Contra: Choate v. Pierce, 126 Miss. 209,
88 So. 627 (1921).
19. Osler v. Walton, 67 N.J. Law 63, 50 Atl. 590 (1901) (calling a defendant
a liar may mitigate punitive damages but not compensatory damages);
Goldsmith's Adm'r v. Jey, 61 Vt. 488, 4 L.R.A. 500, 17 Atl. 1010, 15 Am. St.
Rep. 923 (1889); Barette v. Carr, 75 Vt. 425, 56 Atl. 93 (1903).
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provocation in mitigation of actual or compensatory damages. 20
The leading case in these decisions is Robison v. Rupert,21 in which
the Pennsylvania court said that if there were a reasonable excuse for the defendant arising from the fault of the plaintiff but
not enough to entirely" justify the act there can be no exemplary
damages and the circumstances of mitigation must be applied to
the actual damages. Provocation and malice on the defendant's
part are punished by awarding damages exceeding the measure
of compensation, and on the plaintiff's part by giving him less
than that measure.
Despite the contrary holding at common law, there is much
to be said in favor of the Louisiana theory which denies recovery
to the person who provokes the attack by abusive languages. A
person must come into court with clean hands and if both parties
are at fault neither of the two wrongdoers can recover. The principal case, Manuel v. Ardoin, reiterates that rule, and affirms a,
wholesome trend in Louisiana decisions to treat insulting words
as sufficient fault to bar a recovery.
E.P.C.

PROPERTY INSURANc--WHEN INTEREST IN PROPERTY MUST ExIST-A and B, jointly owning a residence, obtained a fire policy.

Later A sold B her one-half interest in the residence covered by
the policy, but made no special assignment of the policy to B.
Upon destruction of the residence by fire, A contended that in absence of a special assignment of the policy she retained her interest in the policy, and one-half of its benefits inured to her. In
an interpleader suit, the lower court so held and B appealed. Held,
for B. The court reiterated the general rule that, to recover on a
fire insurance policy, one must have an insurable interest at the
time of the inception of the policy and also at the time the loss
occurs. Union Central Life Insurance Company v. Harp, 203 La.
806, 14 So.(2d) 643 (1943).
That the insured must have an insurable interest in the subject matter of the policy is a cardinal principle of insurance law.
"A person has an insurable interest in property when he sustains
20. Kiff v. Youmans, 86 N.Y. 324, 40 Am. St. Rep. 543 (1881); Genung v.
Baldwin, 77 App. Dtv. 584, 79 N. Y. Supp. 569 (1902).
21. 23 Pa. 523 (1854).

